I. INTRODUCTION
In Baltimore City Department of Social Services v. Bouknight, l the United States Supreme Court held that the self-incrimination privilege of the fifth amendment 2 does not protect a custodian from refusing to produce his or her child pursuant to a court order. This Note explores the ramifications of the Bouknight opinion and concludes that the Court correctly ruled that Ms. Bouknight could not invoke the privilege. This Note recognizes, however, that the opinion of the Court does not clearly express how attenuated Bouknight's fifth amendment claim is compared to previous precedent. Since the Court did not articulate clearly that production of the child was not testimonial and instead relied on the definition of a "noncriminal regulatory regime," this Note will explain how the Court has not forestalled future claims. The Note also will focus on the epidemic problem of child abuse in the United States and lament that the Court did not use this opportunity to incorporate a distinct balancing test, which weighs the interests of Bouknight against those of Maurice, in the logic of its decision. Finally, this Note concludes that by failing to stress that the rights of an abused child may outweigh the rights of the abuser facing possible criminal charges, the Court has failed to make a strong statement against child abuse and thereby better protect abused children in the United States.
sive attitude toward the attending physicians and social workers, 12 the Baltimore City Department of Social Services (BCDSS) secured an order from the Circuit Court for Baltimore City to remove Maurice from Bouknight's custody and place him in an emergency shelter.' 5 The court also declared Maurice a Child in Need of Assistance (CINA).1 4 Notwithstanding his CINA status, on July 17, 1987, a modified shelter care order returned Maurice to his mother's custody.' 5 This modified order required Bouknight to "cooperate with the department, continue therapy sessions, attend parenting classes, work on her parenting skills, and refrain from physically punishing Maurice."' 16 OnJuly 27, 1987, a psychodiagnostic evaluation 17 revealed that Bouknight's overall intellectual level fell within the borderline range (I.Q.=74) of adult intellectual capacity.' 8 The tests also showed that Bouknight lacked a genuine capacity for relating to the thoughts and feelings of others. ' 9 The evaluating doctor concluded that, only one week after receiving custody of Maurice, Bouknight was not able to relate constructively to him. 2 0 He recommended that since Bouknight did not appear emotionally capable of providing the adult protection, nurturing, and care required for Maurice's safety and security, she should not retain custody of her son.
2 1 The doctor further suggested that Bouknight needed "intensive and extensive" therapy in an attempt to develop adequate parenting
The BCDSS again petitioned the juvenile court in Baltimore, on April 20, 1988, to remove Maurice from Bouknight's control and place him in foster care. 23 The BCDSS petition cited Bouknight's failure to cooperate with the department, her refusal to provide a current address or inform the department of Maurice's whereabouts, the shooting death of Maurice's father, and Bouknight's history of drug abuse. 2 4 The petition asserted that inquiries revealed that none of Bouknight's relatives had recently seen Maurice; it further stated the BCDSS both prompted the police to issue a missing persons report and referred the case to the police homicide division. 2 5 After Bouknight expressed fear of producing the child, the court ordered her to show cause why she should not be held in contempt for failure to bring Maurice forward in court. 2 6 Bouknight refused to produce seven month old Maurice; instead, she informed the court that he was with a relative in Dallas, Texas. 27 After the relative denied Bouknight's allegation, the court found Bouknight in contempt for failure to produce the child as ordered. 2 8 However, Bouknight could purge the contempt charge by either producing Maurice or revealing his whereabouts. 29 Bouknight's counsel claimed that the opportunity to purge may not be constitutional if it required the admission of a crime. 30 The juvenile court, however, rejected this claim, responding that the contempt order was issued not because Bouknight refused to testify in any proceeding, but because she failed to abide by the order of the court to produce Maurice. 3 1 The Maryland Court of Appeals vacated the juvenile court's enforcement of the contempt order. 32 The court found that the "contempt order unconstitutionally compelled Bouknight to admit through the act of production [a] 'measure of continuing control and dominion over Maurice's person in circumstances in which Bouknight has a reasonable apprehension that she will be prosecuted.' "33 Chief Justice Rehnquist issued a stay of the Maryland Court of Appeals' decision. 34 The United States Supreme Court granted certiorari to decide whether the appellate court correctly ruled that Bouknight's fifth amendment right against self-incrimination was violated; the Supreme Court specifically reviewed that portion of the order which proclaimed "that Bouknight could comply with the order through the unadorned act of producing the child." 3 5
D.
POST-SCRIPT ON MAURICE Although Bouknight has been incarcerated since April of 1988, she has remained silent concerning Maurice.a 6 Despite the Supreme Court's ruling demanding production of the child, his whereabouts remain unknown and the authorities continue the search for Maurice, who would now be four years old.a 7
III. BACKGROUND
The fifth amendment of the United States Constitution provides that "[no] person ... shall be compelled in any criminal case to be a witness against himself." 3 8 The First Congress proposed the addition of this language to the Bill of Rights to ensure a privilege against self-incrimination protected from federal government intrusion. 3 9 This protection against self-incrimination is part of an Anglo-American legal tradition dating back to the thirteenth century. 40 The core of the privilege against self-incrimination has not 33 Id. at 403, 550 A.2d at 1141. 34 He wrote, "There is undoubtedly a burden on Bouknight's liberty because of her confinement, but against it must be weighed a very real jeopardy to a child's safety, wellbeing, and perhaps even his life." Baltimore City Dep't of Social Services v. Bouknight, 488 U.S. 1301, 1303 (1988 In Boyd, Justice Bradley, writing for the majority, ruled that documents belonging to the defendant were immune from government seizure. Relying more on the fourth amendment than the fifth amendment privilege against self-incrimination, Justice Bradley stated that a sphere of privacy existed which the government could not intrude. 4 4 According to the Court, "the essence of the offense... [was] the invasion of the indefeasible right of his personal security, personal liberty, and private property. '4 5 Despite the opportunity, Justice Bradley's opinion did not clearly articulate a rationale for the right against self-incrimination. Although he stated that the "compulsory production of private books... [was] compelling [the defendant] to be a witness against himself, within the meaning of the Fifth Amendment of the Constitution," 4 6 this conclusion was intended more as an appendage to the fourth amendment right against unreasonable search and efficient; the inquisitor did not have an obligation to inform the suspect of either the charges or the accusers. Id. at 4.
By the end of the seventeenth century, a substantial history of opposition to the oath "ex officio" existed. When Puritan ministers were called before the High Commission and asked questions about their beliefs, they faced a dilemma: if they answered truthfully, as they would being men of God, they would be punished for their deviant views; if they lied, they would risk punishment for perjury. Therefore, the Puritans began to claim the right not to answer. See id. at 14-20. 41 Id. at 161. The most important aspect of the right to remain silent is its ability to control state sponsored interrogations. The historical background of the privilege does not extend much beyond official interrogations; yet, in modem American society, the use of the privilege has expanded beyond its historical role for two reasons. First, commercial and interpersonal transactions are much more complex today and require the production of supportive documents (e.g., tax records). Second, privacy in contemporary American society is in need of greater protection to ensure some amount of human dignity due to the modem intrusive world. Id. 42 Id. at 165. 43 116 U.S. 616 (1886). In Boyd, the United States government brought an action for the forfeiture of plate glass which allegedly had been imported in violation of federal government standards. To establish its position, the government obtained a court order requiring production of the shipper's invoice conveying the plate glass shipment. Boyd objected because the statute authorizing the order provided that if a document was not turned over without good excuse, then the allegations that the document would tend to prove would be taken as confessed. Id. at 617-18. 44 Id. at 623. 45 Id. at 630. 46 Id. at 634-35.
seizure than as a reasoned argument in itself.
7
Although Boyd has been heralded as a "case that will be remembered as long as civil liberties live in the United States," 48 and as "among the greatest Constitutional decisions," 4 9 a variety of fifth amendment decisions have narrowed its scope. For example, corporations are denied the protection of the self-incrimination clause, 50 as are custodians of corporate documents. 51 The Supreme Court reaffirmed the Boyd doctrine in Gouled v. United States. 52 In Gouled, the Court ruled that the government could not compel production of private documents to be used against an individual in criminal proceedings. Like Boyd, the Court relied heavily on the fourth amendment, but it also added that evidence seized in violation of the fourth amendment was rendered inadmissable by the fifth amendment because the defendant was the "unwilling source of the evidence."1 5 3 The Court concluded that documents should be treated like other forms of property; therefore, documents are immune from seizure only when they constitute evidence. 54 This conclusion significantly undercut the special privilege afforded private papers. 55 In Shapiro v. United States, 5 6 the Court further defined the scope of the fifth amendment privilege. 5 7 In Shapiro, the defendant was suspected of illegal tie-in sales in violation of the Emergency Price Control Act. He was issued a subpoena to produce records which government regulations required him to keep. 5 s To determine whether the defendant could invoke his fifth amendment privilege, 47 Id. The Court did prevent the "forcible and compulsory extortion of a man's testimony or his private papers to be used as evidence to convict him of a crime." Justice Bradley, however, did not articulate the fifth amendment rationale used to arrive at this conclusion. See id. 48 
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[Vol. 81 the court sought to ascertain whether "there [was] a sufficient relation between the activity sought to be regulated and the public concern so that the government [could] constitutionally regulate or forbid the basic activity concerned." 5 9 The Court concluded that no privilege existed to protect a custodian from the production of records which the government required the custodian to keep. 60 The Court shifted to a group-focus test in Albertson v. Subversive Activities Control Board. 6 1 In Albertson, the defendant, a member of the Communist Party of America, failed to register with the Attorney General as required by the order of the Subversive Activities Control Board. The defendant asserted that registration would violate his fifth amendment privilege, since association with the Communist party presented a sufficient threat of prosecution. 6 2 The Albertson Court held that the registration requirement of the Subversive Activities Control Act violated the fifth amendment. Under the Court's group-focus rationale, production was required only if: (1) the statute was neutral on its face; (2) the group to which the statute was directed was not "inherently suspected of criminal activities;" and (3) the subject was "an essentially non-criminal and regulatory area of inquiry." In California v. Byers,6 4 the Court once again confronted the problem of balancing the government's need to regulate conduct and the individual's fifth amendment right against self-incrimination. 65 In Byers, the defendant argued that California's "hit and run" statute, which required a driver involved in an automobile accident causing property damage to provide his or her name and address to the other vehicle's owner, violated the fifth amendment. Following the Albertson test, the Byers Court found no fifth amendment violation, because the statute was a generally applicable civil regulatory scheme designed to promote the satisfaction of civil liabilities, not the facilitation of criminal convictions.
66
The Court continued to refine its fifth amendment analysis in 67 In Couch, the Court ruled that the defendant must produce her tax returns even though she had turned them over to her accountant. 68 The Court rejected the defendant's assertion that her "ownership" of the records entitled her to object to the compulsory production of her tax records by her accountant. 6 9 The Court further reasoned that since the defendant had regularly turned her records over to her accountant, she had completely transferred possession of her documents to a third person; therefore, requiring the accountant to produce the tax records did not involve personal compulsion on the part of the defendant. 70 The majority's emphasis on possession as the basis for a claim of privilege implied that even private documents might lose fifth amendment protection if not in the owner's actual possession. The fifth amendment privilege was further defined in Andresen v. Maryland. 7 2 In Adresen, a Maryland attorney was suspected of fraud, and the government seized his real estate development files. The Court allowed the development files to be admitted into evidence, because the petitioner had not been asked to say or do anything, except to produce the documents. Justice Blackmun, writing for the majority, argued that the fifth amendment protected privacy only "to some extent" and had no bearing when the state did not exert compulsion. 73 The decision in Andresen focused on a limited fifth amendment role based on a particular form of state coercion; 74 the fifth amendment remained a guardian against compulsory testimonial communications. Fisher v. United States, 76 also decided in 1976, provided yet an-67 409 U.S. 322 (1973) . According to the Court, the core of the fifth amendment prohibition was directed at "the use of physical or moral compulsion to extort communications" from the accused. Id. at 328. 68 The subpoena ordered the accountant, not the defendant, to produce the defendant's tax records. Id. at 325. 69 Id. "To tie the privilege against self-incrimination to a concept of ownership would be to draw a meaningless line. Since possession bears the closest relation to the personal compulsion forbidden by the fifth amendment, the defendant's claim is invalid." Id. at 331. (1976) . In Fisher, the Court declared that taxpayers could not invoke the privilege as a bar against the production of work papers prepared by their accountants, because the act of producing the evidence did not rise to the level of testimony protected by the fifth amendment.
other twist to the interpretation of the self-incrimination clause and opened the possibility that the state could demand production of self-incriminating documents. 77 In Fisher, several taxpayers, following visits from Internal Revenue Service agents, secured from their accountants various work papers relating to their tax returns; the taxpayers then transferred these documents to their attorneys. 78 The government summoned the attorneys to produce the work papers; the attorneys refused, arguing that production would violate the taxpayers' fifth amendment privilege against self-incrimination. 79 Justice White, writing for the majority, ruled that the taxpayers' fifth amendment privilege was not violated, because the summons was directed to a third party; therefore, no element of compulsion existed against the taxpayers. 8 0 Justice White further held that compliance with the documentary summons did not involve testimonial communication. He wrote:
[a] subpoena served on a taxpayer requiring him to produce an accountant's workpapers in his possession without doubt involves substantial compulsion. But it does not compel oral testimony, nor would it ordinarily compel the taxpayer to restate, repeat, or affirm the truth of the contents of the documents. Therefore the Fifth Amendment would not be violated by the fact alone that the papers on their face might incriminate the taxpayer .... 81 Following this line of reasoning, the privacy argument has not fared particularly well in the fifth amendment arena. 8 2 The Court has interpreted the historical purpose of the privilege to protect against compelled testimony; therefore, as long as the production of the document does not require oral testimony, the privilege is not infringed. 8 3 The problem arises in the theory that "one who produces documents (or other matter) described in the subpoena duces tecum represents.., that the documents produced are in fact the documents described in the subpoena. This representation is a testimonial action and [possibly should be] within the protection of the privilege." ' Justice O'Connor began by noting that "the Fifth Amendment protection 'applies only when the accused is compelled to make a testimonial communication that is incriminating.' ", 87 The majority focused on the fact that the order to produce the child was not testimonial, since the order only compelled production of an item. 88 While the fifth amendment may be implicated if the act of production testifies to the existence, authenticity, or possession of things produced, 9 it does protect against any incrimination that may result from the contents of the thing produced. 90 The Court thus ruled that even though complying with the government demand would constitute testimony as to the existence of Maurice, Bouknight could not use the privilege to protect herself from any incrimination that may result from an examination of Maurice. 9 '
The majority conceded that, despite the state's ability to introduce evidence of Bouknight's control of Maurice, her act of production would amount to an implicit communication of control, which might aid the state's prosecution. Justice O'Connor countered, however, that the limited testimonial assertion in Bouknight's production was insufficient to recognize the fifth amendment privilege. O'Connor further stated that even if "this limited testimonial assertion [was] sufficiently incriminating and 'sufficiently testimonial for purposes of the privilege,' "92 Bouknight "may not invoke the privilege to resist the production order because she [had] assumed custodial duties related to production and because production [was] required as part of a noncriminal regulatory regime."
93
Justice O'Connor first focused on the implications of the definition of a "regulatory regime." Relying on past decisions, Justice O'Connor stated that the fifth amendment could not be used to resist compliance with a regulation "constructed to effect the State's public purposes unrelated to the enforcement of its criminal laws." 94 The Court then cited Shapiro v. United States for the proposition that the fifth amendment does not attach to the production of required records kept for the benefit of the public and open for public inspection. 9 5 Although the Shapiro Court stated that the Constitution limits the government's ability to require recordkeeping which later may be used by the government against the recordkeeper, 9 6
Justice O'Connor noted that these limits have been modified. The government may access information vested with public character in "essentially non-criminal and regulatory areas of inquiry; ' 9 7 however, access to records via Shapiro is limited when the order for production is directed at a "selective group inherently suspect of criminal activities." 98 To further clarify the distinction between the production of records and information pursuant to a "non-criminal regulatory scheme" and statutory schemes focusing on criminal activities, Justice O'Connor cited California v. Byers. 9 9 Based on Shapiro and Byers, the majority concluded that the "ability to invoke the pfivilege may be greatly diminished when invocation would interfere with the effective operation of a generally applicable civil regulatory requirement." 1 0 0
Justice O'Connor then addressed the fifth amendment implications of being a recordkeeping custodian in a civil regulatory scheme. She noted that "[w]hen a person assumes control over items that are the legitimate object of the government's non-crimi- Applying these principles, the majority declared that the intent of the court order was to compel the production of Maurice, not to prosecute Bouknight criminally; therefore, Bouknight could not invoke her fifth amendment privilege.' 0 3 To substantiate this conclusion, Justice O'Connor began by reviewing the regulatory aspects of the case. Justice O'Connor also declared that since Bouknight had assumed custody of Maurice, she was subject to the regulations of a custodian.
4
Justice O'Connor stated that Maurice was the particular object of the State's regulatory interest, 10 5 because he had been adjudicated a Child in Need of Assistance. Maryland had "entrusted responsibility for Maurice's care to Bouknight."' 1 0 6 Thus, "by accepting care of Maurice subject to the custodial order's conditions ... Bouknight submitted to the routine operation of the regulatory system and agreed to hold Maurice in a manner consonant with the State's regulatory interest and subject to inspection by the BCDSS."' 10 7 Moreover, by "assuming the obligations attending custody, Bouknight '[had] accepted the incident obligation to permit inspection.' " 108 The majority then stated that Bouknight's obligations were derived from a "broadly directed, noncriminal regulatory regime governing children cared for pursuant to custodial orders."' 0 9 Justice O'Connor further concluded that the request for the production of Maurice was pursuant to a noncriminal regulation directed at a group that was not "'inherently suspect of criminal activities.' "110 Yet, Justice O'Connor also argued that "[e]ven when criminal conduct may exist, the court [may] properly require production and return of the child, and enforce that request through the exercise of its contempt power, for reasons related entirely to the child's well-being and through measures unrelated to criminal law enforcement or investigations." 1 Nor could the order to produce Maurice be characterized as an effort to gain some testimonial component from the act of production. 112 The majority concluded that concern for Maurice's protection was the focal point of the protective order and that the demand for production of Maurice was unrelated to criminal law enforcement."1 3 Therefore, Bouknight could not invoke her fifth amendment right against self-incrimination to avoid complying with the court order.
Finally, the majority stated that while the Court was "not called upon to define the precise limitations that [might] exist upon the State's ability to use the testimonial aspects of Bouknight's act of production in subsequent criminal proceedings," ' 1 4 the custodial role that limited Bouknight's resistance to the production order might likewise limit the use of any "testimony" in future criminal prosecution. 1 15 The majority succinctly concluded that: these orders to produce children cannot be characterized as efforts to gain some testimonial component of the act of production. The government demands production of the very public charge entrusted to a custodian and makes this demand for compelling reasons unrelated to criminal law enforcement and as part of a broadly applied regulatory regime. In these circumstances, Bouknight cannot invoke the privilege to resist the order to produce Maurice. 16 provision that authorized the juvenile court's efforts to gain production of Maurice had the same broad applicability as other provisions governing juvenile custody orders, which focus not on the parent as a criminal, but on the parent's ability to provide for his or her child. Id. She further concluded that "BCDSS's efforts to gain access to children, as well as judicial efforts to the same, do not 'focus almost exclusively on conduct which was criminal.' Many orders will arise in circumstances entirely devoid of criminal conduct." Id. (citation omitted). I Id. Justice O'Connor believed that this case satisfied these standards; she wrote, "[t]his case provides an illustration: concern for the child's safety underlay the efforts to gain access to and then compel production of Maurice." Id. 112 Id. Justice O'Connor reasoned that even if a particular act of production would incriminate the custodian, "production in the vast majority of cases [would] 
B. THE DISSENTING OPINION
Writing the dissent, Justice Marshall' 17 protested that neither the nontestimonial aspects of production nor the regulatory scheme analysis articulated by the majority satisfactorily supported the holding that Bouknight could not invoke the fifth amendment privilege to resist production of Maurice. 1 18 Justice Marshall stated that he "would not hesitate to hold explicitly that Bouknight's admission of control presented a 'real and appreciable threat of self incrimination.' "119 Specifically, he argued that production in this case would be testimonial and that Bouknight did not fall within the definition of custodian. 120 According to Justice Marshall, the production of Maurice would be testimonial, because it would establish Bouknight's control over him and "thus might prove a significant 'link in a chain of evidence' tending to establish her guilt.' 12 1
Justice Marshall was baffled by the majority's analogy of Bouknight's obligation to those of a custodian of records. 122 He contended that "a finding that a child [was] in need of assistance does not by itself divest a parent of legal or physical custody."'
123
When custody was returned to Bouknight, it was returned to her as the child's parent, not because the state delegated that responsibility to her out of its own interest. Justice Marshall emphasized that Bouknight was not the agent for an artificial entity. 124 She was an individual acting in a personal capacity, rather than acting on behalf of the state.1 2 5
The dissent further argued that the custodial rights and obliga- Justice Marshall then attacked the majority's analysis and application of the civil regulatory regime to deny Bouknight fifth amendment protection.' 29 The dissent argued that the Court's "characterization of Maryland's system is dubious and highlights the flaws inherent in the Court's formulation of the appropriate Fifth Amendment inquiry."' 13 0 The dissent claimed that " [v] irtually any civil regulatory scheme could be characterized as essentially noncriminal by looking narrowly at it."' 13 1 Instead, Justice Marshall advocated looking at the practical effects of the statute, since the regulations embodied in the juvenile welfare statutes were intimately related to the enforcement of criminal statutes prohibiting child abuse.' 32 He argued that it was difficult to separate the two interests, since the state's goal of protecting children from an abusive environment targets conduct that is subject to criminal sanction.' 3 3 Therefore, Justice Marshall argued that the "Court's test [would] never be used to find a relationship between the civil scheme and law enforcement goals significant enough to implicate the Fifth Amendment."' 13 4 He declared that "[a] civil scheme that inevitably intersects with criminal sanctions may not be used to coerce a potential criminal defendant to furnish evidence crucial to the success of her own prosecution."'1 5 Finally, Justice Marshall advocated an analytical approach that would "target the respondent's particular claim of privilege, the precise nature of the testimony sought and the likelihood of selfincrimination caused by this respondent's compliance."' 3 6 The privilege would then revolve around the concrete facts of each case, rather than around abstract notions concerning the nature of a regulatory scheme.
7
Justice Marshall argued that when the state demands testimony from its citizen, it should do so under a grant of immunity.
3 8 Justice Marshall further attacked the majority's assertion that Maryland's juvenile welfare scheme is "broadly directed,"' 3 9 contending instead that it was actually narrowly targeted at parents who have abused or neglected their children to the point that the state must lend assistance. 140 Justice Marshall proffered that these parents are a " 'selective group inherently suspect of criminal activities.' "141 Justice Marshall concluded that the majority rode roughshod over Bouknight's privilege against self-incrimination, because she was neither a traditional "custodian" nor a state agent.' 4 2 More important, the regulatory scheme was too closely intertwined with criminal statutes prohibiting child abuse to define it as a civil regulatory scheme. 143 Though Justice Marshall was encouraged that the court admitted that Bouknight's testimony might be inadmissable, 14 4 he emphasized, "I am not content to deny her the constitutional protection required by the Fifth Amendment now in the hope that she will not be convicted later on the basis of her own testimony."1 45 V. ANALYSIS
A. INTRODUCTION: HAS JUSTICE PREVAILED?
This case exemplifies Justice William O'Douglas' concern that "[a]s an original matter it might be debatable whether the provision of the Fifth Amendment that no person 'shall be compelled in any criminal case to be a witness against himself' serves the ends ofjustice."' 4 6 The Court correctly decided Bouknight, because it did not allow Bouknight to manipulate the privilege against self-incrimination provided in the fifth amendment. A decision in Bouknight's favor would have corrupted the purpose of the amendment, since the privilege was intended to be a "shield against inquisitorial and unfair government practice, [not a] sword to carve a path through the laws of the land."'47
First, the Court's reasoning properly focused on the testimonial aspects of producing Maurice and the noncriminal nature of the regulatory scheme of the juvenile welfare system. The Court arrived at this logical conclusion by analyzing and applying the two requirements needed for fifth amendment protection. Following the precedent that " [t]he Fifth Amendment protection 'applies only when the accused is compelled to make a testimonial communication that is incriminating,' "148 the Court concluded that Bouknight could not claim the privilege based upon anything that examination of Maurice might reveal.' 49 Second, the Court discussed at length the fact that Bouknight may not invoke the privilege to resist the production order, because she had assumed custodial duties related to production, and be-146 L. MAYERS, SHALL WE AMEND THE FiFrH AMENDMENT vii (1959). It should be noted that a survey of existing case law reveals no dear guidance to determine how a particular statute will be categorized---e., as part of a generally applicable civil regulatory scheme, or as part of a regulatory scheme established to enforce criminal laws. The Court has failed to delineate the relevant factors for analyzing regulatory obligations that are potentially self-incriminating, thereby creating the risk that "the scope of the Fifth Amendment protection will now depend on what a majority of nine justices chooses to place on this explicit constitutional guarantee as opposed to the government interest in convincing a [person] by compelling self-incriminating testimony." California v. Byers, 402 U.S. 424, 463 (1971) (Black, J., dissenting).
147 United States v. Flores, 753 F.2d 1499 (9th Cir. 1985) (en banc). In Flores, the court rejected a fifth amendment challenge to a Federal Gun Control Act requirement that a person shipping firearms must give notice to the carrier. Since the legislation was enacted for the purpose of protecting citizens, and not for prosecutorial ends, the defendant's claim was not within the scope of the privilege. Id. cause production was part of a noncriminal regulatory regime.' 50 The Court correctly relied upon previous case law, which recognized that the fifth amendment privilege cannot be used to resist compliance with a regulation that is construed to "effect the State's public purpose unrelated to the enforcement of its criminal laws."' 5 ' In concluding that the purpose of the court order to produce Maurice was part of a noncriminal regulatory scheme, Bouknight was precluded from invoking the privilege. However, in order to create a stronger opinion, the Court could have more clearly articulated three points. First, the Court should have concluded that the testimonial aspects of Bouknight's production of Maurice were too slight to be relevant. Second, the Court might have focused more stringently on the production of Maurice to show the noncriminal goal of the regulatory scheme. Finally, a more persuasive opinion would have explained in greater detail the balancing process relied on by the majority to reach its decision. Weighing the interests of Bouknight against the interests of Maurice is inherent in this case; the Court should have focused on this balancing process to emphasize the limited scope of Bouknight's fifth amendment rights and the importance of the rights of Maurice.
B. THE ISSUE OF TESTIMONIAL PRODUCTION
The fifth amendment privilege against self-incrimination applies only if the accused is compelled to make a testimonial communication that may be incriminating. 152 The Court grappled with deciding whether Bouknight's compliance with the court order would testify to the existence, possession, or authenticity of the thing produced.'1 5 Unfortunately, the Court did not clearly answer this question; instead, it vacillated on the possibility that the production may be "sufficiently testimonial for purposes of the privilege."' 154 Ultimately, the Court sidestepped the issue entirely by asserting that the distinction was irrelevant, because Bouknight had assumed custodial duties in a noncriminal regulatory regime. 155 The Court failed to make a definitive statement on the issue of testimonial communication; this failure could have been avoided by fo- Bouknight her fifth amendment privilege could have been strengthened by showing that the purpose and focus of production was not Bouknight, but Maurice.
The Court relied on decisions where a "suspect" was compelled to furnish inanimate objects as evidence against his or her case. For example, in Schmerber v. California, the Court demanded that the accused furnish a blood sample after an automobile accident to determine whether the accused was intoxicated. 163 In Doe v. United States, the Court compelled the suspect to execute a consent form authorizing the release of bank records necessary to establish his fraud. 64 In these two cases, the Court demanded the production of an item that necessarily would be used against the individual. In fact, the reason for compulsion was to aid in establishing proof for the case against the suspect.
The Court's reliance on these two cases was not completely sound, because Bouknight was not a criminal suspect in the same sense as a drunken driver or a tax evader. The Court did not want her to produce Maurice to aid them in establishing testimony for a criminal case against her. Instead, the Court's only goal was to guarantee Maurice's safety.
The Court correctly focused on the noncriminal aspects of the court order but failed to emphasize the fundamental differences between the compelled productions in Schmerber and Doe and the compelled production of Maurice. The production of Maurice was an end in itself, not a contrived step to further prosecution. The Court already knew that Bouknight exercised control over Maurice due to the custody order, testimony of relatives and her own admissions; 6 5 thus, the sole reason for this production order was to guarantee the safety of Maurice. Accordingly, the majority failed to fully explore the differences between compelling production of Maurice and compelling production of "incriminating documents."
The Court did not comment on the possibility of further prosecution, except to say that it was not the Court's responsibility "to define the precise limitations that may exist upon the State's ability to use the testimonial aspects of Bouknight's act of production in subsequent criminal proceedings."'1 6 6 The opinion hinted at the 163 384 U.S. 757 (1966 69 to the facts of this case. In Byers, the Court resolved the tension between the state's need for information and the individual's right against self-incrimination by balancing these two interests. The Byers Court, after determining that the request for production occurred pursuant to a generally applicable civil regulatory scheme, balanced the degree of incrimination produced through compliance with the statute against the state's regulatory interests. The Court found that an insubstantial amount of incrimination existed 7 0 but that important state interests remained. The Byers Court therefore concluded that compliance with the "hit and run" statute did not violate the fifth amendment.
1
By subjecting the facts of Bouknight to the Byers balancing ap- proach, the tenuous nature of Bouknight's claim is glaringly apparent. The public purpose of the statute in Byers was to facilitate the assessment of civil liabilities in traffic accidents. In Bouknight, the purpose of the production order was to protect the life of an abused child.
Additionally, the production order was not directed at a group "inherently suspect of criminal activities." 172 Instead, it implemented the statutory requirement that a parent, guardian or custodian must, on pain of contempt, bring a child before the court when requested. 173 The vast majority of cases in which a state requires production of a child do not involve suspicion of criminal activity; in fact, "although the state may suspect that the child has been neglected or abused, in only a small minority of the cases did it suspect that such neglect or abuse had been so severe as to trigger criminal liability, [studies show] less than ten percent of all child abuse cases go forward to prosecution." 174 The dissent's concern that Bouknight may be subject to criminal liability is immaterial. Just as the reporting requirement in Byers will be imposed on some persons who may later face criminal liability, court orders requiring production of children will also be imposed on some parents who subsequently may be charged with child abuse. But, the "risk of prosecution" is not the issue where mandatory disclosures are requested to serve an important societal interest. The question is whether the "hazards of self-incrimination" were substantial. 17 5 In this case, the facts indicate that the hazards were not sufficiently substantial.
In accord with this standard, the majority could have stressed that although it is possible that the state will act upon physical evidence disclosed by the compelled production of Maurice and may even prosecute Bouknight for child abuse, "it cannot rationally be suggested that the motive ... in seeking a court order for the production of Maurice was to gain evidence in a criminal prosecution." 17 6 The only purpose was to protect an abused child. By focusing on this balancing approach and comparing the facts of By- 
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[Vol. 81 ers to Bouknight, the Court could have presented a much more coherent, concise, and forceful opinion. The Court should have looked to the framers' intent for the fifth amendment, which was to weigh and compare the state's and the individual's interests. 1 77 The framers' intent gives content to the language of the fifth amendment and determines the consequences of its application.1 7 When the Court faces this issue again, it should carefully balance the competing interests of the parties involved to safeguard the fundamental values inherent in the privilege against self-incrimination.
D. CHILD ABUSE IN THE UNITED STATES
The balancing of interests, approach logically indicates the importance of the rights of Maurice. This analysis is important because it is difficult to dissect reason from emotion when discussing this case, since the plight of child abuse has reached epidemic proportions in the United States. 179 The Court did analyze the reach of the fifth amendment logically and in accord with precedent. But the majority could have used this case as an opportunity to stress the importance of protecting children from child abuse. The Court has long recognized the State's paramount "parens patriae" interest in the welfare of children. In Prince v. Massachusetts,1 0 the Court, stated, "[i]t is the interest of youth itself, and of the whole commu-[Vol. 81
ABUSIVE PARENTS

V. CONCLUSION
This case is particularly disturbing, because even though the Court has declared that Bouknight must obey the production order, Maurice is still missing. Rather than produce him, she has chosen to remain in contempt of court and complete her jail sentence. 18 6 The Court reached the correct decision; the majority's reasoning properly focused on the nontestimonial aspects of producing Maurice and the noncriminal nature of the regulatory scheme of the juvenile welfare system. By literally interpreting the requirement that the fifth amendment protection only applied to incriminating testimonial communication, the Court precluded Bouknight from hiding behind the privilege.
However, the Court could have more strongly asserted that in no way was production of Maurice a testimonial communication. (Sept. 12, 1990 ).
